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SETHI, J.

Leave granted. VWho iis a*H ndu* far the purposesy=of

t he applicability of the Hi ndu ' Marriage Act), 1955
(hereinafter referred to as “the Act")? is awquestion of
law to be determined in this appeal: Section 2 of_the ,Act

specifies the persons to whom,the™ Act'“i's’ applicable

O auses (a), (b) and (c) of Sub-section (1) of Section 2
make the Act applicable to a person who is a H ndu by
religion in any of its forns or devel opnments including a

Vi rashai va, a Lingayat or a follower of the Brahno,
Prarthana or Arya Samaj and to persons who is a Buddhist,
Jaina or Sikh by religion. It is also applicable to any
other person domiciled in the territories of India who is
not a Mislim Christian, Parsi or Jew by religion. The
applicability of the Act is, therefore, conprehensive -and
applicable to all persons domciled in the territory of
India who are not Muslinms, Christians, Parsis or Jews by
religion. The term "H ndu" has not been defined either

under the Act or Indian Succession Act or  any other
enactment of the Legislature. As far back as in 1903 the
Privy Council in Bhagwan Koer v. J.C. Bose & Os. [ILR
(XXXI) Calcutta Series 11] observed: "W shall not attenpt
here to lay down a general definition of what is nmeant by

the term’H ndu' . to nake it accurate and at the sanme tine
sufficiently conprehensive as well as distinctive is
extremely difficult. The Hindu religion is marvellously
catholic and elastic. Its theology is marked by eclecticism
and tolerance and alnbst wunlimted freedom of private
wor shi p. Its social code is much nore stringent, but

amongst its different castes and sections exhibits wide
diversity of practice. No trait is nore marked of Hindu
society in general than its horror of using the neat of the
COW. Yet the Chamaras who profess Hi nduism but who eat
beef and the flesh of dead aninmals, are however lowin the
scale included within its pale. It is easier to say who are
not Hi ndus, not practically and separation of H ndus from
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non-Hindus is not a matter of so mnuch difficulty. The
peopl e know the differences well and can easily tell who are
H ndus and who are not."

The Act, is, therefore, applicable to: "(1) A
Hi ndus including a Virashaiva, a Lingayat, a Br ahno,
Prarthana Samajist and an Arya Sanmji st.

(2) Budhists
(3) Jains

(4) Sikhs"

In this appeal the parties are admittedly tribals, the
appel l ant © being a Oraon and the respondent a Santhal . In
the absence of a notification or order under Article 342 of
the Constitution they are deened to be Hindus. Even if a
notification is issued under the Constitution, the Act can
be applied to Scheduled Tribes as well by a further
notification in terns of Sub-section (2) of Section 2 of the
Act . It is not disputed before us that in the Constitution
(Scheduled Tribes) Oder, 1950 as anended by Schedul ed
Castes and Schedul ed Tribes Order (Anendnent) Acts 63 of
1956, 108 of 1976, 18 of 1987 and 15 of 1990, both the
tribes to which the parties belong are specified in Part
Xil. It is conceded even by.the-appellant _that ‘the parties
to the petition are two Tribals,, who otherwi se profess
H nduism but their marriage being out of the purvilew=of
H ndu Marriage Act, 1955 in Light of Section 2(2)~\of | the
Act, are thus governed only-by their Santal =Custons and
usage". The appel | ant has, however; relied upon _an alleged
custom in the Tribe which mandates. .npnogamy-as a“rule: [t
is submtted that as the respondent has sol emmi sed a second
marriage during the subsistence of the first marriage wth
t he appel l ant, the second nmarriage being void, t he
respondent is liable to be prosecuted for the offence
puni shabl e under Section 494 of the Indian Penal Code. No
custom can create an offence as it essentially deals with
the civil rights of the parties and no person can be
convicted of any offence except for violation of law in
force at the tine of conmi ssion of the act charged. Custom
may be proved for the determ nation of the civil rights of
the parties including their status, the establishnent of
whi ch may be used for the purposes of proving the
ingredients of an of fence which, under Section 3(37) of the
General Causes Act, wuld nean an act or om ssion
puni shable by any law by way of fine or inprisonnment.
Article 20 of the Constitution, guaranteeing protection in
respect of conviction of offence, provides that no person

shall be convicted of any of fence except for violation of
law in force at the tinme of conmi ssion of the act charged as
an offence. Law under Article 13 clause (3) of the

Constitution nmeans the | aw made by the Legi sl ature including
intravires statutory, orders and orders nade in exercise of

powers conferred by the statutory rules. The expression
"custom and usage" has been defined under Section 3(a) of
the Act as: "the expression 'custom and 'usage’ and rule

whi ch, having been continuously and unifornmly observed for a
long tine, has obtained the force of | aw anong Hi ndus in any
| ocal area, tribe, community, group or famly:

Provided that the rule is certain and not unreasonabl e
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or opposed to public policy; and

Provided further that in the case of a rule applicable
only to a famly it has not been discontinued by the
famly."

For customto have the colour of a rule or law, it is
necessary for the party claimng it to plead and thereafter
prove that such customis ancient, certain and reasonable.
Custom being in derogation of the general rule is required
to be construed strictly. The party relying upon a custom
is obliged to establish it by clear and unanbi guous
evi dence. In Ramal akshm . Anmal V. Si vanat ha Perunma
Set huraya, [14 Mbo. Ind. App. 570 at p.585] held: "It is
of the essence of special usage nodifying the ordinary |aw
of succession that they should be ancient and invariable;
and it is further essential that they should be established
to be'so’by clear and unanbi guous evidence. It is only by
means of such evidence that the courts can be assured of
their existence, and that they possess the conditions of
antiquity and certainty on which alone their legal title to
recogniti on depends."

Thi s Court in Mrza Raja Pushpavati Vi j ayar am
Gaj apat hi Raj & ors. V. Sri Pushavat hi Vi sweswar
Gaj apathiraj Raj kumar of Vizianagram & Ors. [AIR 1964 SC
118] again reiterated the sane.positi.on.of _law.regarding.the
establishnent of a custom upon whi,ch a party intends to
rely. The inportance of the'customingrelation_to ptihe
applicability of the Act has been acknowedged -\ by | the
Legi sl ature by incorporating Section 29 savi ng=the validity
of a marriage solemised prior ;to. the comnmencenent of the
Act which may ot herwi se be invaligd, afg«r passing of “the Act-
Nothing in the Act can affect any right, recognised hy
custom or conferred by any said enactnment to obtain the
di ssolution of a H ndu Marriage whet her sol emmi sed before or
after the commencenent of the Act even wi thout the proof of
the conditions precedent for declaring the marriage invalid
as incorporated in Sections 10 to 13 of the Act.” In this
case the appellant filed a conplaint in the Court of Chief
Metropolitan Magistrate, New Del hi stating therein that her
marriage was solemised with the respondent in Delhi
"according to Hondu rites and custonms". Alleging that the
respondent has sol emmi sed another marriage with the Accused
No. 2, the conpl ainant pleaded: "That the accused No.1l has
not obtained any divorce thro the Court of Law upto this
date and hence the action of the accused No.1 is illegal and
contravene the provision of law as |aid down under ~ Section
494 | PC."

Nowhere in the conplaint the appellant has referred to
any alleged customhaving the force of |aw which prohibits
the solemisation of second narriage by the respondent and
the consequences thereof. It nay be enphasised that nere
pl eading of a custom stressing for nonogany by itself was
not sufficient wunless it was further pleaded that second
marriage was void by reason of its taking place during the
life of such husband or wife. |In order to prove the second
marriage being void, the appellant was under an obligation
to show the existence of a custom which made such nmarriage
null, ineffectual, having no force of |aw or binding effect,
i ncapabl e of being enforced in | aw or non- est. The fact of
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second nmarriage being void is asine qua non for the
applicability of Section 494 IPC. It is settled position of

law that for fastening the crimnal liability, t he
prosecution or the conmplainant is obliged to prove the
existence of all the ingredients constituting the crine
which is normally and usually defined by a statute. The

appel l ant herself appears to be not clear in her stand
inasmuch as in her statenment in the court recorded on 24th

Cctober, 1992 she has stated that "I am a H ndu by
religion". The conplaint was dismissed by the trial court
holding, "there is no mention of any such custom in the
conplaint nor there is evidence of such custom In the

absence of pleadings and evi dence reference to Book alone is
not sufficient". the H gh Court vide the judgnent inpugned
in this appeal held that in the absence of notification in
terns of sub-section (2) of Section 2 of the Act no case for
prosecution for the offence of- biganmy was nade out agai nst
t he respondent because the all eged second marri age cannot be
terned to 'be void either under the Act or any alleged custom
having the force of law. In view of the fact that parties
adm ttedly belong to the Schedul-ed Tribes within the neaning
of clause (25) of Article 366 of the Constitution as
notified by the Constitution (Scheduled Tribes) Order, 1950
as amended by Schedul ed Castes and Schedul ed Tribes Order
(Anendnent) Acts 63 of 1956, 108 of 1976, 18 of 1987 and 15
of 1990 passed in ternms of Article 342 and in the absence of
speci fic pleadings, evidence and proof of the alleged custom
maki ng the second nmarriage void, no offence under Section
494 of the Indian Penal .Code-can.possi.bly. . be _made._out
agai nst the respondent. The Trial, ,Magistrate and the High
Court have rightly dismssed the 'conplaintz of the appel |@ant !
Learned Counsel appearing far tthe appel+iant, s~however ,
submitted that even if the second marri age was=not void for
the purposes of attracting the. applicability of Section,494
and holdi ng the respondent guilty, ofg#bi gamy;” t'he ““appel Iant
is entitled to maintenance, succession and other benefits on
account of her being the legally wedded wfe of the

respondent . We cannot adjudi cate upon such a proclained
right of the appellant. The appellant is at liberty to get
her right established by way of civil proceedings in a
conpetent court of jurisdiction. |f any such proceedings

are initiated, the sane woul d be decided on their nerits in
accordance with the principles of pleadings and proof, not
being influenced by any of the observations nmade by the
trial nmagistrate or the High Court. There is no nmerit in
this appeal which is accordingly disnm ssed




